
f t'nttott

"tMABKET

::uqm (srftw) {T 6rcidc,s-< cin-srrc*th*q sqrq qI6::
O/O THE COMMISSIONER (APPEALS), GST & CENTRAL EXCISE,

Bftc na,ff g{I 4 r+< / 2"d Floor, GST Bhavan.

k frS ft.r tre, / Race Course fung Road,

{rsdt-e / Raikot - 360 !!1 Fsiq q.ri

lc,tnTele Fax No. 0281 - 247795212441142Email: c l3-cexamd

6

(A)

(i)

(r,

v2/54/RAJ/2021
v2t55tRAJt202t
v2t56tRAJt202t
v2t5'7 /RAJt202l
v2t58/RAJ/2021
v2t59/RAJ/2021

v2t60/RAJt202l
v2t6t/RAJ/2021
v2t62tRAJ/2021

29-Ot -2021

29-01-2021

29-01-2021

29-Ot-2021

29-O1-2021

29-01-2021

29-01-2021

29-01-2021

29-01-2021

ff DIN-20220364SX000061 6l 26

{.{qrt.Fi /

OIONo

l9lADC/AKS/2020-21

19/ADC/AKS/2020-21

l9lADC/AKS/2020-21

l9lADCiAKS/2020-21

l9lADC/AKS/2020-21

t9tADC|AKS|2020-21

19/ADC/AKS/2020-21

t9 I ADC| AKS12020-21

19tADCIAKS|2020-21

erffe 3IAqt iicqr(order.ln-Appeal No.):

RAJ-EXCUS-000-APP-095 r O 103-2021-22

q

i{rtsr6rfr{i6/
Date ofC)rder:

28.02.2022 01.03.2022

*erffiqr Sqr<, sn{6 1ufrtv1, w+}a anr rrfoa7

Passed by Shri Akhilesh Kumar,Commissioner (Appeals),Raikot.

3rc{ i{rTtr/ Fgtr qrg6/ ssrgfi/ rr{116 3{qm, Arfi-q rcrrE {6/ i-fl6"v{< qd+drr(,
rnnirz 7 cm+m 7 rifrtrrq'r am ss{Rfu{ wrft ae ur?w t gR-a: 7

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Cent al

Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

qffffidtyff{rff 6r {rq \'?i qm / Name&Address of theAppellant&Respondent :-

M/s Sunoia Ceramlc Industrles, Mahendranagar, llational Highway 8-A Kardls Road, Morb i-36g642 .

tq 1:?r;ld'frr) :r qFid +t qF6 ffifua rft+ C J'rqon yra.6r+ f rrltrr<rr h srer r.ftq Erq{ 6{ tr6 r lu
ml.O"t"on 

aggnevecl by thrs order m-Appeal mey file an appeal to the appropriate authority r the following

ffimffiXnffiH W rsn E-e; 
"lrftar, 

rsa4 6i uro 3sB + iirrr.

$Bp"??h,Jf;;},13t.€,.id&qf??i:",Ifra"*_p-"nate rribuna.t under Secrjon 358 of cEA, re44 / urder section

#H.HEMtsSl$Hff {c-*, }*q EsrT{ qr6 qt i-{r6r 3ifi-Sq ;qmrtutror # Ec}q *r, }€ Erd n 2.

The special bench of Cusroms. Exrise &.Servrce Tax Appellale Tribunal ofWesl Block No. 2, R.K. puram, Ne!.!uerhr rn a.Il malers relating to classifcation anO viird[ti]- "

. ,sW U*"+,#, ffi+H +ffi## ffi#,X.H+Wg+g* f,* **"" 
rqr:rrrrrr-'

To t}Ie Weqt regional bench oI Cu!Bh€,mar, Bhaliia,, n""'*u er,;"?riJ8!na"-38d6i"6-&"*yjf ;1ffi"13r"",*?,,:,HP,lsJE"r"rJfl f,.I ffiI,ii;1

ffiffirusEw ff i,ff B.ruffi sry#H,"#.+T H# Hffi H H

ffi

ffi$ffi fli'lg#Hfr ffi},$#Hfr g-l*l#,ffiffi iffi

qrft+dffarftet
Date of issue:

(iii)

a

ru*ffiu*+:gffi



(n)

(c)

(,

(i)

(iv)

(ii)

(iii)

...2...

ft.a 3rfuft{c. r ss+ff urr 86 ff fc.urcri t2) (4 t2Al * rflt-{ rd ff 116 d+d, n-+rtr f*crqrs, 1994, } ii{c arz) ('d

9r2A) + Tr4 hvfftd rr{ s.T.-7 l6 .n pa,ft r"i rq+ irq 3nr6, Ectq rsre {t6 3rr<rT 3n{6 (rr+q), ffiq rffr( rl-q Er"-

cFr.'iirt,r fr cffi ri tr +t rrtt i rr+ rfr rqi6rd i.fi sGO fr rr{+ -I {6rqfi 3r{6 Jr.rttl -Isr{+, {diq 3=ql< {a,/
+ar+,. 

"n 
.rffiq qrqrRrr.ur''ir :n# a.i r.c sr fi{n a+ s-.q 3resr +l"yft .ft flri t lc-irn-6-fi €tft r I

The appeal unde, sub secuon (21 and l2A) of tie secuon 86 $e Finance Act I994, shall be filed tn For ST.7 as
presciibed under Rule 9 (2) &9i2A) of r}e Service Tax Rules, lg94 and shall be aciompalied by a copy o[ order
of Commissioner Central Excise or Commissioner, Central Excise {Appea.ls) lone of which shall be a cerlifred
copyl and copy of tie order passed by the Commissionerau thorizine_ the Assistsnt Cornmissioner or Depury
Cdriirissione'r'of Cenual Excise/ Service Tax to file !he appeal belore -the Appetlsle Tribunal.

.ftqr qrq. Hc rt.rrE ,F4 ari q{rfr q-ffirq sriD-{rq rtezt fi yfr 3Tffi n ffFE +;rdrq r.cr< 116 3rf&€-{q rsqq fr uT'l
3sC.E.+ .r?nid, fr ff ffirq iTl*ft-{r. lc94 6r urrr 83 * 3imk tqr+: dr S qrq 6r rr€ i. rq 3a?{r'* eR qffrq yrfuc-q i
q{rtr +-t T{q s-qri rr6/t-{r {r ciT * 10 cftcrt (10%). TE qirr r.i qqtir ffir *. qr qqlqr. rq +{q qqf{r ffid t. 6r
qrr ra f+ar rr'r. asri h <q urfl t riT,in irr f+ rr+ <r,* {Efrrd +c'<rffi <e Ftrs 6cE ir 3rfu{ i iirr

:ffiq 3q13 s1.q-q-e r+r+r h inrin .ci,r ftI 
'rC 

,fq- n FiE ,nft-{ e
(il um 1l El + 3rdIFI r6q
hit tz*eamff*rdr"rarrler
iiii r t+re rqr |M h Aqq o h ,r,ta aq 'rq
- ari r* Ffi 6+ trm a vnrrr+ Hlq (Ii. 2) 3rfufr{q 2614 a vrm q si B* 3rffirq nffit h rqH E-+mefrr
er.rr rfr q"i q+q d mr.r rfr +trr

For an appeal to b; fded before'thi aESTAT, under Sectron 35F of the Central Excise Act, 1944 which is also
made applicable [o Servrce Tax under Section 83 of the Finance Act. 1994, an appeal agarnst t]tis order shatl Lie
before 01_e Tribunsl on pa!,rnent of Ioq/o of the duty demanded where dutv or duii and D_enaitv are m disDuLe. or
penalty, _where-pena.lty- alone is in dispute, provriled the amounl o[ pre.'deposii payatile woild bc subji'r I ro a
ceiling of Rs. I0 Clores,

Under Central Excise and Seruice Tax, "Dury Demanded" shall include :

li) amounr derermined under Sectiori I I D;
tii) afiount oferroneous Cenvat Credrt Laken,(in) amount Davable under Rule 6 of the Cenvat Credlt Rules

- provided further rhal *le provisions of Lhls Section shall nol apply to the stav aoDlicatjon aid aoDeals
pending before any appellate authority prior Lo t}le ( ommen(ement of U]i Fmance {No.2) Att, 2014.
qrce rccrR drrtrrq qrA-€r :

ReviQioqapplllcatlqlr to^Go^vqrn me nt af -!nd la :
sq 3rrier +t ,EETqqrtS3il lFflFd qrEif d,#tc qrr< rJE gf$-i+{q,1994 .ff ?rr.r 35EE t"rqqql1.6^fi ,Ttilrdr-qfq-d,qrEl1g., T{q!flr xrq-{4 rs'a3,EFT q.rT q, ?.rtrq lrtsrrr, ?t$ qrim, tt{i tlq rr{a. dq" qrl, Tg tdd.i I 10001 , FftrI
qTaI qTr*ul /
A revisioh. application lies to the U-nder Secrel?ry. to lhe Covemment of Indta, Revisjon Appbcatjon Unlt.
Min istry of F-mance, Deparrment of Bevenue, 4th f1oor, Jeevan Daep-Bnfdini. -Pariian;;i-StieFr.-N;if 

D-eiiir-
I 10001', under Seclion 35EE of Lle CEA 1944 uL respeii oith-loUov"{ng tESd,'gbiernEaSf fr-rsr jr-ro"ist ro"iIir
section Jl) of Section-35E} ibid:

di^qra * ftlft T{sra.* crrq t. T{T t6-{ra-8ffi rr1ai1E fr +r.qn t rEr? TS:F ql.rr< } aTa qr ffi {q s;rr+ri qr^FE'
tidi \r+ I{r{ G + {q+ f{rr rf€.crda B Et'ra, qr Erff $i.{r, f6 i rr dqr,-'rE qr{ * tr{,{.qr + +rln, fufl 6rrqr+ qr Ed
llgrt TE q qI{ + Tfi4rn fi qFr{ qtl
In case of any lolss of goods, where *le loss occurs in Lransit [rom a factory to a warehouse or to aiother factory
or from one'warehouse lo ,tnol-her dunng the course of processilg of th"e goods ln a warehouse or m storage
whetier in a factory or in a warehouse

qr.d 6 {r€T ffi {p qI ee.d Fglt,st :tqr{+ frMrr i vfn 6} qla q'qfi,r{ l*q rsra rf4 6 W (ir}.) i Frq.i i,
qt r{rrd +'Erfrr FFSI ,rg qT erT +T Flqta fi rFn i | /
In case of ribate ofiluw of excise on soods'exoorted to anv countrv or terntory outside lndra ol on exclsable
material used in l]re mairufacture of thE soods \irhich are exported to-aiv countrv or territory ourside lndla.

qrd raqr< srFE 6r qrrdrir r*rrr rcm qrad i5 a[r{. nqFl qr Ter{ fi qrfr r{{rd r6fl rr{I tst /
ln case ofsoods 'exporled outsidelndia axporl to NEpa-l or Bhulan, wi[Iout iavment of dutv

sFif'sa r.crd * Trcr<i afa 's flrdrn h ftrr ir eqE rjre rq jrfirFqq (.d En+ trirt eFur+ + Tr1Ar.! F rri r- ,!- ] ,'p: t

sr jlrq.fi (a{fi-r) + drrr E-< "rl}ffqc rq. 2i. t 998 fi lrEr loq * dP-r tiq-4 *t rr{ -rri? n?ra- {c'rq'fli t}trrqqr<qql-i Fr:r

H.HL ot 
"rru 

a,l* ,Uowed to be u rilized towards pqymenr of ex-c1se 
-dury^on 

final products under the plovrsrols
i-d in'ii X.iii irii'nfiE i. in-aitilherF-iiiei iuc-n-oid'e7 G passla b, theCommissrbner (Appeals) on of aJrer' the
date appoinled under Sec. I09 ol the l'mance (No 2) Acl, t996.

rq+r qrt-qiffAcft{iFr.{ r^wT E3-8J. n +-tffi\re5lryl:@;81grff,?001, FEm e t ruinfEpt,sr
i#S+mHH#,"'f-,$ ffi ; ##H*#iF #mq H s s'TTtr#,Hr#q #
iilE1t/ou. 

^ooli"ution 
sha.ll be made in dqplicatg rn.Form No'.E4-8 3s specfed uqder RYle' 9 ofqer'rual Excrse

rii,itirtr"ifiLi, z-o-tjr 
-iii.ffi 5 mo:-*i:.nh11",il"."g1:9"%,Yiii1.%id'S'd S?HElj;.%ff.3Pffif,3:,i&',j:'J.d-:

AtffiBff+i:1#,."s!flxiif:fiffitJixffi'lEpJ:i^;?;i3iir!"YiYtdt'"r'ri't'i'iiiiii6''nniia;i'si;r'i' 
t5:

rrtrer"r rn+<{ } sreT mafur f{u'it'a-,p 6i.a-z-grfi 6r crft qrFf". t

;=1 ,-;Ttr -6C o-u, iuq rqa qI T{q 6q{';1 Fqa 200/, 6I T.r,rrr hiqr qF {tr qR 
'i'Tn 

rfrc q+ ora rqi } rqrfl * n-l Fqi

d3klr$sffihF,loH'iHi.F,'"ifi:"*{3iliid*J"ft,iff8r*}"19% fl,X1'3"'8""333}* -'orved in Rupees one

##.#"#q+x#fl F."-Hffi ts&gtrffiffi +ffi Effi-fl+H#}trHf ffi"Eil.fl
ffi;;'''."qsis,*si$a,lpr-zuft'#l}t*[Bt+"U*t"+gi;mtl*?*ljiHiirr:.s#'ptlfla:il'Hi
Cential Covt. As tIe case may De,

each.

cqniqtltrt qrqrtq slEfi 3{fdff-{q, 1975, } irflff-l + 3r{rTr{ { 3neeT G eTrr< qrtsr ff Yfr ({ ftqtfot o'so {cA 6r -{r{rdc

ffiffiJffiF"',WJlr*ho"na,",fls;aaz,t1t"*il,eflt*?,3tt"Jr',1,*d.11',S:31*tlBig%tv",i:#J"?:*'
+- .* #a riqra qra ud eqr+, qfi;fur qrqrftr.r'"r (+rd Eful fM, 1962 if Effra q4 rrq {qF}r* qF + :it

ffiffi'"m$ff*",*$j$*:ffi""ffiffi;s",€}f,;1. otr'"""tu'"a matters contained Ln ,rle customs' Excrse

and Service Appellate lnbunai (tro

m*"r--ru#m*;-ffi ffi .ffi*il"ffi 
mm;f, fl 'THJX

[v)

(vi)

(D)

(E)

(G)

(F-)

>,i



Appeat No: VZ / 54-621RAJ 12071

The betow mentioned appeals have been fited by the Appettants

(hereinafter referred to os 'Appeltant No. 1 to Appettant No. 9', as detaited in

Tabte betow) against Order-in-Original No. 19 /ADC/AKS /2020-21 dated

29.1.2071 (hereinafter referred to os'impugned order') passed by the

Additional Commissioner, Centra[ GST and Central Excise, Rajkot (hereinafter

referred to as 'adjudicating authority'):-

5t.

No.

Appeltants Name & Address of the Appeltant

v2t54/RAJt2021 Appettant No.'l

M/s. Sunora Ceramic lndustries,

Mahendranagar, NationaI Highway

8A, Kandta Road, Morbi-363642.

Appettant No.2

Shri Savjibhai Mohanbhai

Partner of M/s Sunora Ceramic
lndustries, District Morbi.

3 v2t56/R Jt2021 Appettant No.3

Shri Mayur Mansukhbhai

Rangpariya, 
.

Partner of M/s Sunora Ceramic

lndustries, District Morbi.

4 v2/57 /RAJt2021 Appetlant No.4 Smt. Ansoben Mansukhbahi Patet,
Partner of M/s Sunora Ceramic
lndustries, District Morbi.

5 Y7/58/R Jt7021 Appettant No.5 Shri Ranchhodbhai Rugnathbai

Pate[,
Partner of M/s Sunora Ceramic
lndustries, District Morbi.

6 Y2/59/RAJ/2021 Shri Damjibhai Rugnathbhai Patet,
Partner of M/s Sunora Ceramic
lndustries, District Morbi.

7 v2/60/R Jt2021 Appettant No.7 Smt. Kalpanaben Nileshbhai Patet,
Partner of M/s Sunora Ceramic
lndustries, District Morbi.

Appettant No.8 Smt. Jagrutiben Savjibhai Patel,
Partner of M/s Sunora Ceramic
lndustries, District Morbi.

Y2/62/RAJ/2021 Appettant No.9 Shri Rameshbhai Gangarambhai,
Partner of M/s Sunora Ceramic
Industries, District Morbi.

2. The facts of the case, in brief, are that Appettant No. 1 was engaged in

._ -Tn!{..,rre 
of ceramic Gtazed & Watt rites fatting under chapter sub Heading

No--\.69Q710'r0 of the centrat Excise Tariff Act, 19g5 and was hotding central
|.i..

r'l.J page3of28
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Appettant No.6

L v2/61 tR J/2021

9.
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Appeat No: V2 / 54- 62 / RA., / 2021

Excise Registration No. AADFA3623QXM001 . lntettigence gathered by the

Directorate General of Central Excise lntel[igence, Zonal Unit, Ahmedabad

(DGCEI) indicated that various Tile manufacturers of Morbi were indutging in

matpractices in connivance with Shroffs / Brokers and thereby engaged in targe

scate evasion of Central Excise duty, Simuttaneous searches were carried out on

22.12.2015 at the premises of Shroffs in Rajkot and Morbi and various

incriminating documents were seized. On scrutiny of said documents and

Statements tendered by the said Shroffs, it was revealed that huge amounts of

cash were deposited from att over lndia into bank accounts managed by said

Shroffs and such cash amounts were passed on to Tite Manufacturers through

Brokers/Middtemen /Cash Handlers. Subsequentty, simultaneous searches were

carried out on 23.12.2015 and 31.'12.2015 at the premises of Brokers/

Middtemen/Cash Handters engaged by the Ti[e manufacturers and certain

incriminating documents were seized.

2.1 lnvestigation carried out revealed that the Shroffs opened bank accounts

in the names of their firms and passed on the bank account detaits to the Tite

manufacturers through their Brokers/Middlemen. The Tite manufacturers further

passed on the bank account detaits to their customers/ buyers with instructions

to deposit the cash in respect of the goods sotd to them without bitts into these

accounts. After depositing the cash, the customers used to inform the Tile

manufacturers, who in turn woutd inform the Brokers or directty to the Shroffs.

Detaits of such cash deposit atong with the copies of pay-in-slips were

communicated to the manufacturers by the Customers. The Shroffs on

confirming the receipt of the cash in their bank accounts, passed on the cash to

the Brokers after deducting their commission from it. The Brokers further

handed over the cash to the Tite manufacturers after deducting their

commission. This way the sale proceeds of an ilticit transaction was routed from

buyers of goods to Tite manufacturers through Shroffs and Brokers.

7.2 During scrutiny of documents seized from the office premises of M/s K.N.

Brothers, Rajkot, M/s Maruti Enterprises, Rajkot, M/s P.C. Enterprise, Rajkot,

att Shroffs and Shri Satish PateL, Morbi and M/s Sarvoday Shroff, Morbi, both

brokers, it was reveated that the said Shroffs had received total amount of Rs.

5,73,51,527 l- in their bank accounts during the period from 29j2'2014 lo

lT.l2.2ol5,whichwerepassedontoAppettantNo.lincashthroughsaid

Brokers. The said amount was atteged to be sate proceeds of goods removed

ctandestinetY bY APPettant No. 1.

3.ShowCauseNoticeNo.DGGI/AZU/SunoralS6-80/2019.2odated

20.11.2019 was issued to Appettant No' 1 catting them to show cause as to why

Page 4 of 28



Appeat No: V2l54-62/RAJ/2021

Central Excise duty amounting to Rs. 71,50,847l- shoutd not be demanded and

recovered from them under proviso to Section 11A(4) of the erstwhite Centrat

Excise Act,1944 (hereinafter referred to os "Act") atong with interest under

Section 11AA of the Act and also proposing imposition of penatty under Section

11AC of the Act and fine in lieu of confiscation under Section 34 of the Act. The

Show Cause Notice also proposed imposition of penatty upon Appetlant No. 2 to

Appettant No. 9 under Rute 26(1)of the Central Excise Rules, 2002 (hereinafter

referred to os "Rules").

3.1 The above said Show Cause Notice was adjudicated vide the impugned

order wherein the demand of Central Excise duty amounting to Rs, 71 ,50,847l-

was confirmed under Section 11A(4) atong with interest under Section 11AA of

the Act. The impugned order imposed penalty of Rs. 71,50,847l- under Section

'l1AC of the Act upon Appetlant No. 1 with option of reduced penatty as

envisaged under provisions of Section 11AC of the Act, The impugned order atso

imposed penatty of Rs. 2,00,000/- each upon Appetlant No. 2 to AppetLant No. 9

under Rule 76('l) ot the Rutes.

4. Being aggrieved with the impugned order, Appetlant Nos. 1 to 9 have

preferred appeats on various grounds, inter olia, as betow :-

Appettant No. 1:-

(i) The adjudicating authority has retied upon Statements of Shroff,

Middteman/Broker and Partners while confirming the demand raised in

the show cause notice. However, the adjudicating authority has passed

the order without atlowing cross examination of Departmentat

witnesses in spite of specific request made for the same. lt is settted

position of law that any statement recorded under Section 14 of the

Central Excise Act, 1944 can be admitted as evidence only when its

authenticity is estabtished under provisions of Section 9D(1 ) of the Act

and retied upon fottowing case [aws:

(a)J.K. Cigarettes Ltd. Vs. CCE -7009 (242) ELT 189 (Det).
(b)Jindat Drugs Pvt Ltd -2016 (340) E.L.T. 67 (p e H)
(c) Ambika lnternational - 2018 (361) E.L.T. 90 (p & H)
(d) G-Tech lndustries - 2016 (339) E.L.T. 209 (p & H)
(e) Andaman Timber lndustries -201 5-TtOL-255-SC-CX
(f) Parmarth lron Pvt. Ltd - 2010 (255) E.L.T.496 (Att.)

ln view of the provisions of Section 9D of the Central Excise Act, 1944

and settted position of law by way of above referred judgments, since

cross examination of departmental witnesses were not attowed their
statements cannot be relied upon white passing the order and

determining the duty amount payabte by it. Especiatty when, there is

(ii)

Page 5 of 28
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Appeat No: V2154-62/ RAJ /2421

no other evidence except so catted oral evidences in the form of those

statements and un-authenticated third party private records.

Therefore, in view of the above, impugned order passed by the

tearned Additional Commissioner is tiable to be set aside on this

ground too.

(iii) That the adjudicating authority has not neutralty evatuated the

evidences as we[[ as submission made by it but heavily relied upon the

general statements of Shri Sandeepbhai Sanariya and Shri Shaiteshbhai

Marvania of Mis Sarvodaya Shroff, and Shri Satish Patet, Morbi, at[

Middteman/Broker, and scan copy of private records of Shri

Satishkumar &. Sarvodaya Shroff and K. N. Brothers/Maruti Enterprise

reproduced in the SCN.

(iv) That root cause of investigation which lead to demand of Central

Excise duty viz. Bank Statements of various bank accounts (like 8

Scanned lmages at page 7 to 14 of Annexure-A) referred in Statement

dated 23.12.2015 of Shri Latit Ashumal Gangwani, Actual Owner of

M/s. K. N. Brothers, Rajkot, and atso other bank accounts referred in

Annexure - B and annexure-RUDs to the SCN are neither supptied with

SCN nor retied upon for demanding the duty. The same are neither

seized from the premises of M/s. K. N. Brothers nor produced by any

of the person viz. owner of M/s K.N. Brothers during recording of their

statements. When the source of the amount received by the Shroff is

not retied upon, how documents of middleman/ broker can be retied

upon? Certainly, same cannot be retied upon as Annexure - B is said to

have been prepared on the basis of record recovered from one of the

Shroff M/s K N Brothers, Rajkot with other Shroff and record recovered

from the middtemen/brokers/ M/s Sarvo daya and Shri Satishbhai of

Morbi. ln absence of relying upon proof of receipt of fund by Shroff, it

cannot be presumed that middlemen/brokers had received the funds

which were distributed to tite manufacturer.

(v) That the adjudicating authority based on the scan copy of certain bank

accounts of Shroff and scan copy of private records of

middleman/ broker and general statements of Shroff and

middteman /broker tried to discard vitat discrepancies raised by the

appettant without any cogent grounds' There is no tink between the

bank accounts of Shroff and private records of middteman/broker'

Therefore, in absence of receipt of cash by the Shroff' link of such

'payr\ent to middteman/broker and payment of cash to appettant' it is

. r Page6of28
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Appeat No: VZ/ 54-671RAJ I ZO21

erroneous to uphotd the attegations against appetlant. The

adjudicating authority has not onty faited to judge the attegations,

documentary evidences and defence neutra[ly but a(so faited as quasi-

judiciat authority and following principat of naturat justice by passing

speaking order as wetl as fottowing judicial. disciptine too. Therefore,

impugned order passed by him is liabte to be set aside on this ground

too.

(vi) That the investigation has prepared Annexure - B to the SCN based on

the private records of middlemen/ brokers i.e. loose papers wherein

wherever "Viraj" is written are considered as entries of appettant. The

investigation has retied upon cash acknowtedgment stips on the back of

which name of authorized person and name of tite manufacturers are

written. lt is surprising that how a common man can give said detaits

i.e. name of 75 tiLe manufacturers and 75 persons coming to him with

75 mobite numbers? Actuatty investigation has put names, mobite

numbers etc in his mouth so as to fabricate the case against the tite

manufacturers.

(vii) That in the entire case except for so catted evidences of receipt of

money from the buyers of tiles that too without identity of buyers of

the goods as wetl as identity of receiver of such cash from the

middteman, no other evidence of manufacture of tites, procurement of

raw materials inctuding fuel. and power for manufacture of tites,

deptoyment of staff, manufacture, transportation of raw materiats as

wett as finished goods, payment to atl including raw material supp[iers,

transporters etc. in cash, no inculpatory statement of manufacturer

viz. appettant, no statement of any of buyers except one buyer, no

statement of transporters who transported raw materials, who

transported finished goods etc. are retied upon or even availabte. It is

settted position of [aw that in absence of such evidences, grave

attegations clandestine removal cannot sustain. lt is also settted

position of law that grave attegation of ctandestine removat cannot

sustain on the basis of assumption and presumption and relied upon

fotlowing case [aws:

(a) Synergy Steets Ltd.- 2020 (372) ELT 129 (Tri. - Det.)
(b) Savitri Concast Ltd. - 2015 (329) ELT 213 (Tri. - Det.)
(9) flwani & Co. - 2015 (327) ELT 81 (Tri. - Det.)
(d) Shiv Prasad Mitts Pvt. Ltd. - Z01S (329) ELT 250 (Tri. - Det.)
(e) Shree Maruti Fabrics - 2014 (311) ELT 345 (Tri. I lhma.y
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(viii) That it is not a matter of dispute that Tites were notified at Sr. No. 58

and 59 under Notification No. 49l2008-C.E.(N.T.) dated 24.12.2008 as

amended issued under Section 4A of the Central Excise Act, 1944.

Accordingty, as provided under Section 4A ibid duty of excise was

payable on the retail sate price dectared on the goods less permissibte

abatement @ 45%. Thus, duty of excise was payabte @ 12.36% (upto

28.02.2015\ and @ 12.50% with effect from 01 .03.2015 on the 55% of

retail sate price (RSP/MRP) dectared on the goods/packages. That the

investigation has nowhere made any attempt to find out actual

quantity of tites manufactured and cleared clandestinety. No attempt

was made to know whether goods were cleared with dectaration of

RSP/MRP or without dectaration of RSP/MRP on the goods/packages.

There is no evidence adduced in the impugned show cause notice

about any case booked by the metrotogy department of various states

across lndia against appettant or other tile manufacturers that goods

were sotd by it without dectaring RSP/MRP. Though there is no

evidence of manufacture and ctearance of goods that too without

dectaration of RSP/MRP it is not onty alleged but also duty is assessed

considering the so catted atteged reatised vatue as abated value

without any [ega[ backing. Neither Section 4A ibid nor rutes made

there under provides tike that to assess duty by taking reatised vatue

or transaction vatue as abated vatue and the investigation has failed to

foltow the said provisions. Therefore, sake of argument it is presumed

that if RSP/MRP was not dectared on packages then atso it has to be

determined in the prescribed manner i.e. as per Section 4A(4) read

with Ru[e 4(i) of Centrat Excise (Determination of Retait Sa[e Price of

Excisable Goods) Rutes, 2008 and not by any other manner. As per the

said provisions, highest of the RSP/MRP declared on the goods during

the previous or succeeding months is to be taken for the purpose of

assessment and in absence of other detaits of quantity etc. such

reatised vatue duty cannot be quantified. ln any case duty has to be

catcuLated after altowing abatement @ 45%.

(ix) That att the attegations are baseless and totatty unsubstantiated,

therefore, question of atteged suppression of facts etc' atso does not

arise. None of the situation suppression of facts, wilfut mis-statement,

fraud, cottusion etc. as stated in Section 11A(4) of the central Excise

Acl, 1944 exists in the instant case but it is alteged suppression of

.^-....-facts in the impugned notice based on the above referred general

--: ..

' - .'altqgation.
'.,,; \
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Appeltants No. 2 to 9 :-

(i) Their firm has atready filed appeat against the impugned order

as per the submission made therein contending that impugned

order is liable to be set aside in limine and therefore, order

imposing penatty upon them is atso liabte to be set aside.

That it is a settled position of law that for imposition of penatty

under Rute 26, incutpatory Statement of concern person must be

recorded by the investigation. However, in the present case, no

statement was recorded during investigation and hence, no penalty

can be imposed under Rute 26.

That no penatty is imposabte upon them under Rute 26(1) of the

Central Excise Rutes, 2002, as there is no reason to betieve on their

part that goods were [iabte to confiscation.

That there is no single documentary evidence to sustain the

altegations; that the seized documents are not at atl sustainable as

evidence for the reasons detaited in repty fited by the Appettant

No. 1. lnvestigating officers has not recorded statement of any

buyers, transporter, supptier etc. Allegation of clandestine

manufacture and removal of goods itsetf is fattacious.

That even duty demand has been worked out based on 3dverse

inference drawn by investigation from the seized documents which

itsetf are not sustainabte evidence for various reasons discussed by

their firm i.e. Appettant No.1 in their repty; that under the given

circumstances no penatty can be imposed upon them under Rule

26 ibid and retied upon the foltowing case [aws:

(a) Manoj Kumar Pani - 2020 (260) ELT 92 (Tri. Dethi)
(b) Aarti Stee[ lndustries - 2010 (262) ELT 467 (Tri. Mumbai)
(c) Nirmat lnductomelt Pvt. Ltd. - 2010 (259) ELT 243 (Tri. Dethi)

(ii )

(iii)

(iv)

(v)

(vi) ln view of above, no penatty is imposabte upon them under Rule 26

of the Central Excise Rutes, 2002.

4. Personal Hearing in the matter was scheduted on 11.01.2022. Shri P.D.

Rachchh, Advocate, appeared on behatf of Appettant Nos. 1 to 9. He reiterated

the submissions made in appeal memoranda as wetl as in synopsis submitted

during hearing.

5. I have carefutty gone through the facts of the case, the impugned order,

the appeal memoranda and written as wetl as ora[ submissions made by the

Appeltants. The issue to be decided is whether the impugned order, in the facts

of this cilsq, confirming demand on Appettant No. 1 and imposing penalty on

Appettants.l',1o.'.\ 1 to 9 is correct, tegat and proper or not.

Page 9 of 28L
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6. On perusal of records, I find that an offence case was booked by the

'officers of Directorate Genera[ of Central Excise lntetligence, Ahmedabad

against Appeltant No. 1 for ctandestine removal of goods. Simuttaneous searches

carried out at the premises of Shroff / Brokers / Middlemen situated in Rajkot

and Morbi resutted in recovery of various incriminating documents indicating

huge amount of cash transactions. On the basis of investigation carried out by

the DGCEI, it was alleged that various Tite manufacturers of Morbi were indutged

in malpractices in connivance with Shroffs / Brokers and thereby engaged in

large scale evasion of Centrat Excise duty. During investigation, it was revealed

by the investigating officers that the Tite manufacturers sotd goods without

payment of duty and cotlected sate proceeds from their buyers in cash through

said Shroff/Brokers/ middlemen. As per the modus operandi unearthed by the

DGCEI, the Tite manufacturers passed on the bank account detaits of the Shroffs

to their buyers with instructions to deposit the cash in respect of the goods sold

'to them without bills into these accounts. After depositing the cash, the buyers

used to inform the Tite manufacturers, who in turn would inform the Brokers or

directty to the Shroffs. Details of such cash deposit atong with the copies of pay-

in-stips were communicated to the Tite manufacturers by the Customers. The

Shroffs on confirming the receipt of the cash in their bank accounts, passed on

the cash to the Brokers after deducting their commission from it. The Brokers

further handed over the cash to the Tite manufacturers after deducting their

commission. This way the sate proceeds was atlegedty routed through

Shroffs/ Brokers/ middtemen.

7.1 . lfind that during search carried out at the office premises of M/s K.N.

Brotlier5, Rajkot, shroff, on 72.17.2015, certain private records were seized.

fne satO private records contained bank statements of various bank accounts

Page 10 of 28

7. I find from the case records that the DGCEI had covered 4 Shroffs and 4

brokers/middtemen during investigation, which reveated that 186 manufacturers -
were routing sale proceeds of iLticit transactions from the said

Shroffs/Brokers/Middtemen. I find that the DGCEI has, inter alfo, relied upon

evidences collected from the premises of M/s K.N. Brothers, Rajkot, M/s Maruti

Enterprises, Rajkot, M/s P.C. Enterprise, Rajkot, a[[ Shroffs, and Shri Satish

Patet, Morbi and M/s Sarvoday Shroff, Morbi, both brokers, to atlege ctandestine

removal of goods by the Appettants herein. lt is settted position of [aw that in

the case invotving ctandestine removat of goods, initial burden of proof is on the

Department to prove the charges. Hence, it would be pertinent to examine the

said evidences gathered by the DGCEI and retied upon by the adjudicating

authority in the impugned order to confirm the demand of centrat Excise duty.
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operated by M/s K.N. Brothers, sample of which is reproduced in the Show Cause

Notice. I find that the said bank statements contained detaits tike particutars,

deposit amount, initiating branch code etc. Further, it was mentioned in

handwritten form the name of city from where the amount was deposited and

code name'of concerned middtemen/Broker to whom they had handed over the

said cash amount.

7.2, I have gone through the Statement of Shri LaLit Ashumal Gangwani, Owner

of M/s K.N. Brothers, Rajkot recorded on23J12.2015 under Section 14 of the

Act. ln the said statement, Shri Latit Ashumat Gangwani, inter alia, deposed

that,

"Q.5 Please give details about your work in IWs Ambaji Enterprise, Rajkot

and lWs K.N. Brothers, Rajkot.

A.5. ... ... We have opened the above mentioned 9 bank accounts and give

the details of these accounts to the Middlemen located in Morbi. These middie

men are working on behalf of Tile Manufacturers located in Morbi. These

Middlemen then gives our Bank details to the Tiles Manufacturers of Morbi

who in tum further passes these details to their Tiles dealers located all over

India. The Tiles dealers then deposit cash in these accounts as per the

instruction of the ceramic Tiles Manufacturers who in tum inform the

Middlemen. The Middlemen then inform us about the cash deposited and the

name ofthe city from where the amount has been deposited. We check all our

bank accounts through online banking system on the computer installed in ow
office and take out the printout of the cash amount deposiled durhg the entire

day in all the accounts and mark the details on the printouts. On the same day,

latest by 15:30 hours, we do RTGS to either lWs Siddhanath Agency and or to

IM/s Radheyshyam Enterprises in Sakar Complex, Soni Bazar, Rajkot. In lieu
of the RTGS, M/s Siddhanath Agency and or to M/s Radheyshyam Agency

gives the cash amount. The said cash is then distributed to concem

Middlemen.

Q.6: Please give details of persons who had deposited the amount in your

firrns.

,4..6. We are not aware of any persons who had deposited the cash

amount in our bar:k accounts, the ceramic Tile Manufacturers direct the

said parties to deposit the amount in cash in these accounts. As already

stated above, we had given our bank accounts details to the middle man who

had in tum given these numbers to the Tile Manufacturers."

7.3 I have gone through the Statement of Shri Nitinbhai Arjanbhai Chikani,

actual owner of M/s. Maruti Enterprise and M/s PC Enterprise, Rajkot, recorded

on 24.12.2015 under Section 14 of the Act. ln the said statement, Shri Nitinbhai

Arjanbhai Chikani, inter olio, deposed that,

"Q.5 Please give the details about your work in IWs Maruti Enterprise, plot
no. 33, Udaynagar street-I, Mavdi main Road, Rajkot, M/s India Enterprise,
Plot No. 33, Udaynagar street-l, Mavdi main road, Rajkot and IWs pC

Enterprise, Office No. 110, Haridarshan Arcade, 150 Ft. Ring Road, Rajkot.

A.5 .Th\lgh. I am not the owner of the above mentioned iirms but I looked
after al1 tlip work of M/s Maruti Enterprises (now closed), IWs India enterprise
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and M/s PC enterprise with the help of staff. Basically, our work is to receive

the cash amount in our 9 bank accounts ofthe aforesaid frms.

These Bank accounts were opened during the period from March 2015 to June

2015. All the bank accounts of IWs Maruti Enterprise were closed on

December 2015 except one account ofBank oflndia.

We have opened the above mentioned 9 bank accounts and gave the details of
these accounts to the middleman located in Morbi. The middleman are working
on behalf of tile manufacturers located in Morbi. These middleman then gives

our bank details to the tiles manufacturer of Morbi who h tum further passes

these details to their tiles dealers located all over India.

The tile dealers then deposits cash in these accounts as per the instructions of
the ceramic tile manufacturers who in turn inform the middleman. The middle
man then inform us about the cash deposited and the name of the city from
where the amount has been deposited. We check ali our bank accounts through
'online banking' systems on the computer installed in our office and take out
the printout of the cash amount deposited during the entire day in all the
accounts and mark the details on the printouts. On the same day latest by I 5:30
hrs, we do RTGS to lvl/s Siddhanth Agency in lieu of the RTGS, M/s
Siddhanath Agency gives the cash amount. The said cash is then distributed to
concem middieman.

Q.6 Please give the detaiis of persons who had deposited the amount in your

firms namely I\4/s Maruti Enterprise, IWs India Enterprise and M/s PC

Enterprise ?

4,.6 We are not aware of any persons who had deposited the cash amount in
our bank accounts. The ceramic tile manufacturers direct the said parties to
deposit the amount in cash in these accounts, As already stated above, we had

given our bank account details to the middle man who had in tum given these

numbers to the tile manufactuers."

7.4 I have gone through the Statement of Shri Sandipbhai Bachubhai Sanariya,

Accountant-Cum-Cashier of M/s. Sarvodaya Shroff, Morbi, recorded on

24.12.2015 under Section 14 of the Act. ln the said statement, Shri Sandipbhai

Bachubhai Sanariya, inter alia, deposed that,

"Q.2 Please state about business or service activities and working pattern of
your firm, lWs. Sarvodaya Shroff?

A.2 I am working as an Account-Cum Cashier in lvl/s. Sarvodaya Shroff,

having office at 1't floor, Above Shree Ram Farsan, Chandramuli Complex,

Ravapar Road, Bapa Sitaram Chowk, Morbi since five years' Shri Shaileshbhai

Odhavjibhai Marvaniya, is the owner of lt4/s' Sarvodaya Shroff who is residing

at "Keshav", Darpan-3, Ravapar Road, Morbi. Shri Shaileshbhai Odhavjibhai

Marvaniya, is also one of the partner of IWs. Sun World Vitrified, Ghuntu

Road, Rajkot, a tiles manufacturer, having share of 20%o. I state that }v(/s'

sarvodaya Shroff is doing the business of commission agent for disbursing the

cash deposited by the customers of various Tile manufacturers, Traders &

Showroom located at Rajkot, throughout India, since last seven years We are

chargingcommissionRs.50/.toRs'100/-perlakhfromourclientandvaries
froni cli-ent to client. Our main Shroffs are lv{/s' Maruti Enterprises, lWs' JP

Enterprise, IWs. India Enterprise & IWs. PC Enterprise, all belonged to Shri

Niti"Ut ui of Rajkot antl IWs' Ambaji Enterprise, 101- 
-1't 

Floor' Sathguru

e[Jt, Oft"t* noad, One Way, Rajkot (now closed) and M/s K N' Brothers'

-.a
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Office No. 505, 56 Floor Unicorn Centre, Near Panchnath Mandir, Main Road,

Rajkot.

The procedure is that initially we take the bank account details from our main
Shroff and convey the same to the tile manufacturers and also to Tiles
showroom ourrers. These manufacturers and Tiles showroom owners in tum
forward the said details to their customers located all over lndia, who wish to
deposit cash against sale oftiles by them. The customers, as per instructions of
these manufacturers and showroom owners, deposit cash in these accounts and

inform them about the deposits made by them. These manufacturers and

showroom owners in turn inform us about the details of the account in which

the amount has been deposited and also the amount and the city from where the

amount has been deposited. We then inform the concemed Shroff, in whose

account the cash amount to us in Morbi at our office and we after deducting

our commission, hand over the cash to the concemed Ceramic Tiles

manufactuers and Ceramic Tiles Showroom owners. I fi.rther state Shri

Shaileshbhai Odhavjibhai Marvaniya used to come to our office in moming to

give cash & detail statements ofthe parties to whom cash is to be delivered and

in the evening I used to hand over day to day details of all transactions Cash

Balance, Cash acknowledgement slips, Cash Book statement to Shri

Shaileshbhai Ordhavj ibhai Marvaniya.

Q.3. Please produce the documents / details relating to the transactions

made with Shroffs and clients, Cash acknowledgement slips showing

handing over cash to respective client, Cash Book Statements, Commission

for the last five years ofyour firm Azl/S. Sarvodaya Shroffl

A.3. As I have been asked to produce above documents, I immediately

contacted my owner Shri Shaileshbhai to hand over the documents /details as

asked for submission. In tum Shd Shaileshbhai asked his nephew, Shri chirag

Rameshbhai Marvaniya, to deliver some documents to me which I produce

today as detailed beiow.

(i) A file containing copy of statements showing detail ofcash deposits in
respective bark accounts, throughout Indi4 for the period from

03.12.2015 to 19.12.2015, Rajkot oftice Rojmel for December'2Ol5

Cash Acknowledgement Slip, containing pages ftom 1 to 799.

(iD A file containing Cash Acknowledgement Slip, containing pages

from I to 849.

(iii) A file containing Cash Acknowledgement Slip, containing pages ftom
I to 701.

I further state, we maintain a diary wherein entries of all transactions relathg

to receipts of cash from Shroffs and disbursement of the same to the

respective clients with commission deducted are beiag shown by us. Shri

Shaileshbhai keeps the diary in his own custody and every moming he gives

us the same along with cash balance for making daily entries and we hand

over back the diary to Shri Shailesbhai at the end of each day. Therefore, I
am not in a position to produce the same. However, I assure that I will inform
my owner Shri Shaileshbhai to produce the same

I further state that in Cash Acknowledgement slip as per the direction of Shri
Shaileshbhai, we used to mention the cash amount delivered in thousands viz.
Rs.99,000/- would be written as "99". In the cash acknowledgement slip we used
to write the name of the person along with his mobile number to whom cash
delivere( and on the back side we write the code name ofthe client representing
the tiles I factories / showrooms with details of amounts deposited in bank

,/
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accounts at each center. The figures are also mentioned in the same pattem i.e. in
thousand on each slip.

I further state that I don't know the place where Shri Shaileshbhai

Odhavjibhai Mawaniya keeps details of all transactions, Cash, Cash

Acknowledgement slips, Cash Book Statements etc. on everyday and where

all these documents of the past period are lyirg. Only Shri Shaileshbhai

knows about the whereabouts ofthe documents of the past period.

Q.8 I am showing you the statement dated 22.122015 of Shri Solanki JS

Mohanlal S/o Shri Mohan Lal Solanki, Proprietor of M/s. K.N. Brothers,
Office No. 505, 5th Floor, Unicom Centre Near Parchnath Mandir, Main
Road, Rajkot and statement dated 24.12.2015 of Shri Nitinbhai Arjanbhai
Chikani, S/o Shri Arjanbhai Jadavj ibhai Chikani, Block No. 403 Vasant
Vihar Patidar Chowk Sadhu Vasvani Road, Rajkot. Please go though it and
officer your comments.

A.8 i have gone through the statement d,ated 22.12.2015 of Shri Solanki JS

Mohanlal S/O Shri Mohan Lal Solanki, Proprietor of I\,{/s. K. N. Brothers,
Office No. 505, 5th Floor, IJnicom Centre, Near Panchnath Mandir, Main
Road, Rajkot and statement daled 24.12.2015 of Shri Nitinbhai Arianbhai
Chikani S/o Shri Arjanbhai Jadavjibhai Chikani, Block No. 403, Vasant Vihar
Patidar Chowk, Sadhu Vasvani Road, Rajkot and put my dated signature in
token ofthe correctness ofthe facts mentioned therein and I am in full
agreement ofthe same.

Q. 9 Please provide the details of bank accounts of main Shroffs wherein the

customers of your clients deposit cash on day to day basis.

A.9. I state that Bank Account number 7933005900000048 of Punjab

National Bank, Kuvada Branch, Rajkot of our Shroff namely M/s. KN
brothers; Bank Account Ntmber 37 6600210002'11,12 to Punjab National Bank,

Kalavad Road, Rajkot of our Shroff IWs. P. C. Enterprise are the accounts

dedicated to our firms, wherein we instruct the clients to deposit cash by their

customers on day to day basis from different locations meant to be delivered to

the tiles manufacturer/show rooms of the manufactures"

7.4.1 lhave atso gone through the further Statement of Shri Sandipbhai

Bachubhai Sanariya, Accountant-Cum-Cashier of M/s. Sarvodaya Shroff, Morbi,

recorded on 02.01 .2016 under Section 14 of the Act. ln the said statement, Shri

Sandipbhai Bachubhai Sanariya, inter alio, deposed that,

"Q.2. During recording your Statement dated 24.12.15, you stated that you

maintain a diary for recording ali transactions relating to receipts of cash from

Shroffs and disbursement ofthe same to the respective clients. You had further

stated that you would inform your owner Shri Shaileshbhai to produce the

same. Please Produce the same.

A.2. In this regards, I state that I had informed to Shri Shaileshbhai on the

same day to handover the diary and other related records to DGCEI Office'

AhmedaLad immediately. Sir, I do not know the reason why he has yet not

produced the said records to your office till date.

-Q'3!.Pleaseproducethedocumentsidetailsreiatirrgtothetransactionsmade

,iithtshrofft and clients, cash acknowledgement slips showing handling over
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cash to respective clients, Cash book statements, commission etc. for the last

five years of your firm lWa. Sarvoday Shroff.

A.3. Sir, in my statement dated 24.12.15. I have already stated that the

documents / details relating to the transactions made with Shroffs and clients,

Cash Acknowledgement slips showing handling over cash to respective clients,

Cash book statements, commission etc. in respect of my frrm Irz7S. Sarvoday

Shroff have been kept by Shri Shaileshbhai, Owner ofthe firm. Further, I have

already produced records which I received from Shri Chirag, nephew of Shri

Shaileshbhai on 24.72.15 to your offrce during recording my statement. I do

not have any records ofthe firm with me and therefore J am not in a position to

produce the same.

Q.4. please peruse following files produced by you during recording your

statement dated 24. I 2. I 5

(i) A file containing copy ofa statements showing details ofcash deposits

in respective bank accounts, throughout India, for the period from 03.12.2015

to 19.12.2015, Rajkot offtce Rojmel for December'20l5, Cash

Acknowledgement Slip, containing pages ftom 1 to 799;

(ii) A frle containing Cash Acknowledgement Slip, containing pages from

I to 849;

(iii) A file containing Cash Acknowledgement Slip, containing pages from 1 to

701.

Please explain who has prepared these records.

A.4. Today, I have perused following files which I had poduced during

recording my statement daled 24.12.15. I state that I have prepared all cash

acknowledgement slips which are available i-n the all three files. I have

prepared these slips to record the name and details of the persons who collect

cash ftom us, cash amount, place from where the same was deposited etc. As

regards, statements showing details of cash deposits in respective bank

accounts as available in File No. I at P. No. 31 to 55, I state that the same were

prepared by IWS. K.N. Brothers and handed over to us for our record. Further,

statements showing details of cash deposits in respective bank accounts as

available in File No. 1 at P. No. 01 lo 29,1 state that the same were prepared by
Shri Nitin of lvllS. P.C. Enterprise and handed over to us for our record.

Q.5. Please explain and de-code entries as recorded by you in all cash

acknowledgement slips produced by you

A.5. Today, I have gone through the records as produced by me. Sir, please

provide me blank worksheet containing columns like S. no., Record No., Page

No., date, name of the person of the manufactuer who collects the cash, name

of the Ceramic Tiles manufacturer at Morbi, Actual cash handed over, City
from where the was deposited, Remarks etc Please provide me sufficient
amount of blank seats with basic data of first three columns. I will sit here and
verifu acknowledgement slips and fiI1 up the de-coded factual data in the said
blank worksheets in my own handwriting.

Q.6. Today, as requested, you are provided following three worksheets having
first three columns duly frtled up. Please peruse each acknowledgement slip
and fill up the de-coded data in respective column and retumed all seats duly
signed by you.

A.6.' Today, I have gone through each cash acknowledgement slips as

qrodycg{ by me. After going through and verification, I have filled rp ult th.
details like date, name of the person ofthe manufacturer who collects the cash,
name of the Ceramic Tiles manufacturer at Morbi, Actual cash handed over,-City 

fiom where the cash was deposited, remarks etc. in my own handwriting
and'?i per my understanding. I hereby submit following worksheets correctl!

llt I

.ic/
Dl
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filled up and signed by me.

For File A-l- Worksheet pages from 0l to 27

For File A-I- Worksheet pages from 01 to 31 and

For File AJ- Worksheet pages from 01 to 26

7.5 I have gone through the Statement of Shri Satish Patet, Morbi, recorded

on 23.12.2015 under Section 14 of the Act. ln the said statement, Shri Satish

Patel, inter olia, deposed that,

"Q.6. Please give the details about your work in \21ls. Angel, Alshardham
Shopping Centre, Near Reva Township, Sanada Road, Morbi.

4,.6. From the said address, I am working as a middlemen for facilitating the
delivery of cash between various Shroff situated in Rajkot and tiles
manufacturers situated in or around Morbi. My Work is to collect the cash
amount on behalf of various tile/ceramic manufacturers as well as traders from
the Shroff situated at Rajkot. I further state that I am having my business

dealhg with the firms acting as Shroff in the name of M/s Ambaji Enterprises
and M/s K. N. Brothers which are situated in Rajkot. These Shroff firms are

operated by Shri Lalitbhai A. Gangwani. I further state that I have number of
clients in Morbi. Majoriry of my clients are engaged in maaufacturing or trading
of tiles/ ceramic goods.

Q.7 Please state about the percentage of commission received by you against

Receipt and delivery of cash amount for and on behalf of your Clients?

A.7 : I state that I receive the commission amount of Rs. 50/- on the amount of
cash of Rs. 1,00,000/- (One Lakh Only) delivered to our clients.

A.8. I state that I act as a middleman between Shroff and my clients who are

manufactuers or traders of tiles. My clients approach me and inform that their
certain amount of money has been deposited in the accounts of the Shroff i.e.

M/s K.N. Brothers and N4/s Ambaji Enterprises. Accordingly, I approach M/s

K.N. Brothers and M/s Ambaji Enterprises to deliver the cash amount to my

clients.

I further state that our Shroff, IWs K.N. Brothers and IWs Ambaji Enterprises

have given me a bank account number and the said number was given by me to

my clients. Accordingly, dealers/buyers of the tiles manufacturers (who are my

clients) deposits the cash amount in the said account of Shroff as per the

instructions of the Ceramic Tiles mianufacturers. My clients then inform me

about the cash deposited and the name of the city from where the amount has

been deposited. And once the said amount is deposited in the account of our

Shroff, my work is to receive the cash from Shroff and deliver the same to my

clients. I further state that generally Shri Jayesh Solanki of IWs K. N. Brothers

used to deliver the cash to me.

Further, on being asked I state that the cash amount was deposited by the

dealers i buyers of the Tiles for delivery of the same to the concemed Ceramic

Tiles Manufacturers against their illicit receipt of the excisable goods' i'e'

Ceramic Tiles or by undervaluing said goods.
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Q-11 Give the details of cash handed over to a1l the above said middlemen

One set of Rojmel sheets having "Sunora" heading are showing the amounts

received from different Shroffs for different clients duri-ng the period from 29-

12-2014 to 22-08-2015. Similar sheets without any heading have been

maintained for the onward period upto 21-12-2015. The first column shows the

amount received from Shroff. The second column has the mention of "H" or

or "B" or "S" or "SBI" which represents the Bank name in whose

account the cash amount has been deposited to the Shroff I clarifu that, *H"

represents HDFC BANK, "A" represents AXIS BANK, "P" reprebents

PUNJAB NATIONAL BANK, *S" or "SBI" represents STATE BANK OF

INDIA, *8" represents BANK OF BARODA and so on. The third column

shows the place from where the tile dealers have deposited the cash amount and

the fourth column shows the name of the manufacturer oftiles or dealers oftiles
and/or the name ofthek representative, located at Morbi to whom the cash is to

be delivered. I would like to add that wherever the cash has been delivered

directly to the tile manufacturer, there is a mention of "F" at the appropriate

place along with the name ol representative and the name of the tile
manufacturer.

Second set of Rojmel sheets having the details of disbursement of cash to my

clients. The first two column are in respect of Angadia transfers and do not

relate to tile dealers. The third column is the amount reimbursed to the persons

whose names are shown in column number four. These sheets are available with
me only for the period from 01-01-2015 to 21-12-2015 as such sheets for the
past period were destroyed after settlement of accounts.

To illushate the transaction mentioned therein, the entry number 17 written in
Gujarati, on the sheet for .the date 29-\2-2014 is reproduced felow:

I explain that "411800" stands for Rs. 41,800/-, which has been deposited in "P"
i.e. PUNJAB NATIONAL BANK account of our Shroff i.e. lWs K.N.Brothers,
by the dealer/ buyer of ceramic tiles. I further explain that the said amount has

been deposited from "Kolkata', Kolkata city. Further, capital letter "F" written
in fourth column stands for manufacturer/ factory olvner of ceramic tiles, and

fifth column 'Bhanubhai" stands for Shri Bhanubhai who is the representative
person of the tile manufacturer. Further the last column "silvania" stands for
IWs Silvania Ceramics, Morbi, who is the tile manufacturer, for whom the cash
has been sent by the dealer/ buyer. To sum up the transaction in nutshell, t
explain that the above referred entry shows that on 29-12-2014, an amount of
Rs. 41800/- was deposited in IWs K.N.Brother's Account (Shroff.y, maintained
in PLTNJAB NATIONAL BANK, from the dealer/ buyer of tile based at
Kolkata, which is meant to be delivered to the tile manufacturer, NI/s Silvania
Ceramics of Morbi. The name of the responsible person of the said tile
manufacturer is Shri Bhanubhai."

7.6 . I have gone through the Statement of shri Arvindbhai N. Hajipara, partner

-bflvlls. Badveshvar Mahadev Til.es, Kotkata recorded on 22.6.2019 under section.\
14 of the'Hct read with the section 174 of centrat GST Act, 201l.ln the said

,: i i

4.9
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A.11. I state that I have not maintained ledger account, manufacture wise or
trader wise and I am not in a position to give amount of cash received from
Shroff and handed over to my clients. However, I have maintained date-wise

Rojmel, in loose sheets, in respect of amount of the cash received by me, for my
client, from the Shroff as well as the cash delivered over to my client. Two

types of Rojmel sheets have been maintained by me.

'411800 P Kolkata F Bhalubhai Silvania"
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statement, Shri Arvindbhai N. Hajipara, inter alio, deposed that,

"Que- 4. What are the products dealing by our Company?

Ans-4. We are engaged in the hading of Ceramic Tiles and Sanitary wares

since 201 1 .

Que-5. Please provide the names of the major suppliers ofyour company for
the F.Y.2014-15 & 2015-16.

Ans-5. We had purchased Ceramic Tiles from the following tile manufacturers
during the F.Y.2014-15 &2015-16:

1,4/s. Omen Vitrified Pvt. Ltd, Morbi
IWs. Saheb Ceramic Prt. Ltd, Morbi
M/s. Coto Ceramic Pr.t. Ltd, Morbi
lWs. Big Tiles, Morbi
I\4/s. Wageshwar Tiles Co., Morbi
I\4/s. Sunora Ceramic Inds, Morbi

Que. 6 How do you made payments to the aforesaid manufacfurers?
Ars.6 I state that we have made payments through cheques or RTGS.

Que. 7 : Please explain have you purchased Ceramic Tiles fiom aforesaid tile
manufacturers without covering of Central Excise lnvoices during the

F.Y.2014-15 &2015-t6?

Ans.7 : We had purchased Ceramic Tiles from the aforesaid tile manufacturers

under Central Excise lnvoices during the F-Y.2014-15 & 2015-16. However,

sometimes we had received different grade than the mentioned in the invoice

from them and the payment for the differential amount is paid in the bank

account numbers given by the aforesaid companies,

Que.8 : Do you know the details of the bank account holders ?

Ans.8 : We did not know the details of the bank account holders, as per the

directions given by manufacturers, we had deposited the payments in the said

accounts-"

B. On anatyzing the documentary evidences cottected during investigation

from M/s K.N. Brothers, Rajkot, M/s Maruti EnterPrises, Rajkot, M/s P.C.

Enterprise, Rajkot, att Shroffs, and Shri Satish Patel, Morbi and M/s Sarvoday

Shroff, Morbi, both brokers, as wetl as deposition made by Shri Latit Ashumal

Gangwani, owner of M/s K.N. Brothers, Rajkot, Shri Nitinbhai Arjanbhai Chikani,

actual owner of M/s. Maruti Enterprise, Rajkot and M/s PC Enterprise, Rajkot,

shri Sandipbhai Bachubhai sanariya, Accountant-cum-cashier of M/s. sarvodaya

Shroff, Morbi, shri Satish Patet, Morbi and shri Arvindbhai N. Hajipara, Partner of

M/s. Badveshvar Mahadev Tites, Kotkata in their respective Statements recorded

under Section 14 of the Act, I find that customers of Appettant No' "l had

d6positedcashamountinbankaccountsofM/5K.N'Brothers,Rajkot,M/s

MarutiEnterprises,Rajkot,M/sP.C.Enterprise,Rajkot,attShroffs,whichwas

converted into cash by them and handed over to M/s Sarvodaya Shroff, Morbi
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and Shri Satish Patet, Morbi, both Brokers/Middtemen, who admittedty handed

over the said cash amount to Appetlant No. 1.

8.1 On examining the Statements of Shri Lalit Ashumal Gangwani, owner of

M/s K.N. Brothers, Rajkot, Shri Nitinbhai Arjanbhai Chikani, actual owner of M/s.

Maruti Enterprise, Rajkot and M/s PC Enterprise, Rajkot, Shri Sandipbhai

Bachubhai Sanariya, Accountant-Cum-Cashier of M/s. Sarvodaya Shroff, Morbi

and Shri Satish Patet, Morbi, it is apparent that the said Statements contained

plethora of the facts, which are in the knowledge of the deponents onty. For

exampte, Shri Sandipbhai Bachubhai Sanariya and Shri Satish Patel deciphered

the meaning of each and every entry written in their private records. They atso

gave detaits of when and how much cash was detivered to which Tite

manufacturers and even concerned persons who had received cash amount. lt is

not the case that the said statements were recorded under duress or threat.

Further, said statements have not been retracted. So, veracity of deposition

made in said Statements and information contained in seized documents is not

under dispute.

8.2 I find that the Appettant No. t had devised such a modus operandi that it

was atmost impossibte to identify buyers of goods or transporters who

transported the goods. The Appettant No. 1 used to inform M/s K.N. Brothers,

Rajkot, Shroff, or Shri Sandipbhai Bachubhai Sanariya and Shri Satish Patel,

Middlemen, about deposit of cash in bank accounts of Shroff on receipt of

communication from their buyers and such cash amount woutd reach to them

through middtemen/brokers. When cash amount was deposited by buyers of

goods in bank accounts of Shroff, the same was not reflected in bank

statements, as emerging from the records. So, there was no detaits of buyers

avaitable who had deposited cash amount in bank accounts of Shroff. This way

the Appettant No. 1 was able to hide the identity of buyers of ilticitty removed

goods. lt is a basic common sense that no person witl maintain authentic records

of the ittegat activities or manufacture being done by it. lt is also not possible to

unearth a[[ evidences invotved in the case. The adjudicating authority is

required to examine the evidences on record and decide the case. The Hon'bte

High Court in the case of lnternationat Cytinders Pvt Ltd reported at 2010 (255)

ELT 68 (H.P.) has hetd that once the Department proves that something ittegat

had been done by the manufacturer which prima focie shows that iil.egal

activities were being carried, the burden would shift to the manufacturer.

8.3, lt is atso pertinent to mention that the adjudicating authority.was not

conauctlSll triat of a criminal case, but was adjudicating a show cause Notice

J"
----1:
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as to whether there has been clandestine removat of excisable goods without

payment of excise duty. ln such cases, preponderance of probabitities woutd be

sufficient and case is not required to be proved beyond reasonabte doubt. I rely

on the Order passed by the Hon'bte CESTAT, Banglore passed in the case of

Ramachandra Rexins Pvt. Ltd. Reported as 2013 (295) E.L.T. 116 (Tri. - Bang.),

wherein it has been hetd that,

't7.2 Il a case of clandestine activity involving suppression of production and

clandestine removal, it is not expected that such evasion has to be established

by the Department in a mathematical precision. After all, a person indulging

in clandestine activity takes sufficient precaution to hide/destroy the evidence.

The evidence available shall be those left in spite ofthe best care taken by the

persons involved in such clandestine activity. In such a situation, the entire

facts and circumstances of the case have to be looked into and a decision has

to be arrived at on the yardstick of 'preponderance of probability' and not on

the yardstick of'beyond reasonable doubt', as the decision is being rendered

in quasi-judicial proceedings."

8.4 I atso rety on the Order passed by the Hon'bte Tribunal in the case of

A.N. Guha & Co. reported in 1996 (86) E.L.T. 333(Tri.), wherein it has been held

that,

"In all such cases of clandestine removal, it is not possible for the Department

to prove the same with mathematical precision. The Departnnent is deemed to

. have discharged their burden if they place so much of evidence which, prima

facie, shows that there was a ciandestine removal ifsuch evidence is produced

by the Department. Then the onus shifts on to the Appellants to prove that

there was no clandestine removal".

9. After carefu[ examination of evidences avaitabte on record in the form of

documentary evidences as wett as oral evidence, I am of the considered opinion

that the Department has discharged initial burden of proof for a[teging

ctandestine removal of goods and the burden of proof shifts to the assesse to

estabtish by independent evidence that there was no ctandestine removal and

the assesse cannot escape from the rigour of taw by picking loopholes in the

evidences ptaced by the Department. I rety on the decision rendered by the

Hon'bte Madras High court in the case of Lawn Textite Mitls Pvt. Ltd. Reported

as 2018 (362) E.L.T. 559 (Mad.), wherein it has been hetd that,

' "30. The above facts will clearly show that the allegation is one of

clandestine removal. It may be true that the burden of proving such an

.. aflegation is on the Department' However, clandestine removal with an

iir:f"ntion to evade payment of duty is always done in a secret manner and not
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as an open transaction for the Departrnent to immediately detect the same.

Therefore, in case of clandestine removal, where secrecies involved, there

may be cases where direct documentary evidence will not be available.

However, based on the seized records, if the Department is able to prima facie

establish the case of clandestine removal and the assesse is not able to give

any plausible explanation for the same, then the allegation of clandestine

removal has to be held to be proved. In other words, the standard and degree

of proof, which is required in such cases, may not be the same, as in other

cases where there is no allegation ofclandestine removai."

10. The Appettant has contended that since cross examination of

Departmental witnesses were not attowed, their statements cannot be retied

upon white passing the order and determining the duty amount payabte by it. ln

this reg6rd, I find that the Appettant No. 'l had sought cross examination'of Shri

Lalit Ashumal Gangwani and Shri Jayesh Sotanki of M/s K.N. Brothers and Shri

Shri Sandip Sanariya and Shri Shaitesh Marvaniya of M/s Sarvodays Shroff and

Satish Patet, Morbi during the course of adjudication. The adjudicating authority

denied the request of cross examination by observing in the impugned order,

inter alio, as under:

"30.6 Further as discussed above, all the persons had admitted their

respeotive role in this case, under Section 14 of the Central Excise Act, 1944,

voluntarily, which is binding upon them and relied upon in the case of the

Noticee. Further, I find that all the aforesaid persons have not retacted their

statements. Therefore, the same are legal hnd valid pieces of evidence in the

eyes of law. Further, I find tlat the facts available on record and relied upon in

the Show Cause Notice are not only in the form of oral evidences i.e.

Statement of Shroff / Broker etc. but also backed by documentary evidences

i.e. Bank Statements, Daily Sheet, Writing Pad etc. recovered./ submitted by

the Shroff /broker. Therefore, I hold that all these evidences are correctly

relied upon in the Show Cause Notice by the investigating agency and is

therefore valid.

30.7 Further, I find that it is a settled legal position that cross examination is

not required to be allowed in all cases. The denial of opportunity of cross-

examination does not vitiate the Adjudication proceedings. I place reliance

upon the judgement of the Hon'ble High Court of Madras in the case of IWs

Erode Annai Spinning Mills (Prt) Ltd - 20t9 (366) ELT 647, wherein it was

held that where opportunity of cross examination was not allowed the enthe

proceedings will not be vitiated. .... ..."
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10.1 I find that none of the Statements of Shroff/ Middlemen / Brokers recorded

during investigation have been retracted nor there is any attegation of duress or

threat during recording of Statements. Further, Shroff /Middtemen / broker have

no reason to depose before the investigating officers something which is

contrary to facts. lt is atso pertinent to ment'ion that the present case was not

one off case involving clandestine removal of goods by Tile manufacturers of

Morbi. lt is on record that DGCEI had simultaneousty booked offence cases

against 186 such manufacturers for evasion of Centra[ Excise duty who had

adopted similar modus operondi by routing sate proceeds of itticitty cleared

finished goods through Shroffs / Middtemen / brokers. lt is atso on records that

out of said 186 manufacturers, 61 had admitted the attegations and had also paid

duty evaded by them. 5o, the documentary evidences gathered by the

invest'igating officers from the premises of Shroffs / middtemen contained traits

of itticitty removed goods and preponderance of probabitity is certainty against

Appetlant No. 1. lt has been consistentty hetd by the higher appettate authority ._.

that cross examination is not mandatory and it depends on facts of each and

every case. I rely on the decision rendered by the Hon'ble Bombay High Court in

the case of Patel Engineering Ltd reported as 2014 (307) E.L.T. 862 (Bom.),

wherein it has been hetd that,

"23. Therefore, we are of the opinion that it will not be correct to hold that
irrespective of the facts and circumstances and in all inquiries, the right of
cross examination can be asserted. Further, as held above which rule or
principle of natural justice must be applied and followed depends upon several

' factors and as enumerated above. Even ifthere is denial ofthe request to cross

examine the witnesses in an inquiry, without anything more, by such denial

alone, it wili not be enough to conciude that principles of natural justice have

been violated. Therefore, the judgments relied upon by Shri Kantawala must be

seen in the facfual backdrop and peculiar circumstances of the 22ssesse's ease

before this Court."

10.2 By fottowing the above decision and considering the facts of the case, I

hotd that the adjudicating authority has not erred by not acceding request for

cross examination of the witnesses, as sought by Appellant No. 1.

11 . The Appettant has contended that in the entire case except for so catted

evidences of receipt of money from the buyers of tites through Shroff/

Middtemen/ Broker, no other evidence of manufacture of tites, procurement of

raw materiats inctuding fuet and power for manufacture of tites, deptoyment of

staff, manufacture, transportation of raw materiats as wetl as finished goods,

payment to att inctuding raw materiat suppliers, transporters etc. in cash have

been gathered. The Appettant further contended that no statement of any of

buyers, transporters who transported raw materiats and finished goods etc. are

retied upon or even avaitabte. lt is settted position of Law that in absence of such
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evidences, grave altegations of clandestine removal cannot sustain and retied

upon various case [aws.

11.1 I find that the investigating officers gathered evidences from the premises

of M/s K.N. Brothers, Rajkot, Shroff, which indicated that Appettant No. 1 routed

sates proceeds of itlicitLy removed goods through the said Shroff and

Middtemen/Broker. The said evidences were corroborated by the depositions

made by Shri Latit Ashumal Gangwani, owner of M/s K.N. Brothers, Shri Nitinbhai

Arjanbhai Chikani, actual owner of M/s. Maruti Enterprise, Rajkot and M/s PC

Enterprise, Rajkot, Shri Sandipbhai Bachubhai Sanariya, Accountant-Cum-Cashier

of M/s. Sarvodaya Shroff, Morbi, Shri Satish Patet, Morbi during the course of

adjudication. lt is also observed that Shri Arvindbhai N. Hajipara, Partner of M/s.

Badveshvar Mahadev Tites, Kotkata in his Statement recorded on 22.6.2019

deposed that they had received goods from Appettant No. 1 of different grade

than the one mentioned in the invoices and differential amount was depoiited in

cash in the bank accounts as given by Appettant No. 1. Further, as discussed

supro, Appettant No. t had devised such a modus operandi that it was difficutt to

identify att buyers of goods or transporters who transported the goods. ln catena

of decisions, it has been hetd that in cases of ctandestine removat, it is not

possible to unearth a[[ the evidences and Department is not required to prove

the case with mathematical precision. I rety on the Order passed by the Hon'bte

CESTAT, Ahmedabad in the case of Apurva Atuminium Corporation reported at

leeO tf,':dl) E.L;T. 515 (Tri. Ahmd.), wherein at Para 5.1 of the order, the

Tribunal has hetd that,

"Once again the onus of proving that they have accounted fot all the goods

produced, shifts to the appellants and they have failed to discharge this

burden. They want the department to show challarwise details of goods

transported or not transported. There are several decisions of Hon'ble

Supreme Court and High Courts wherein it has been held that in such

clandestine activities, only the person who indulges in such activities knows

all the details and it would not be possible for any investigating officer to

unearth all the evidences required and prove with mathematical precisioq the

evasion or the other illegal activities".

12. ln view of above, the various contentions raised by Appettant No. 1 are of

no hetp to them and they have faited to discharge the burden cast on them that

they had not indutged in ctandestine removal of goods. On the other hand, the

Department has adduced sufficient oral and documentary corroborative

evidences to demonstrate that Appettant No.1 indutged in ctandestine removal of
goods and.evaded payment of Centrat Excise duty. l, therefore, hoLd that
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confirmation of demand of Central Excise duty amount of Rs. 71,50,847l- by the

adjudicating authority is correct, [ega[ and proper. Since demand is confirmed,

it" is natural consequence that the confirmed demand is required to be paid

atong with interest at applicabte rate under Section 11AA of the Act. l,

therefore, uphold order to pay interest on confirmed demand.

13. The Appettant has contended that Tites were notified at Sr. No. 58 and 59

under Notification No. 49l2008-C.E.(N.T.) dated 24.12.7008, as amended issued

under Section 4A of the Act and duty was payabte on the retait sale price

dectared on the goods less abatement @ 45%. Though there is no evidence of

manufacture and ctearance of goods that too without dectaration of RSP/MRP,

duty is assessed considering the so catled alleged reatized vatue as abated value

without any [ega[ backing. The Appettant further contended that duty is to be

determined as per Section 4A(4) of the Act read with Rute 4(i) of Central Excise

(Determination of Retail Sa[e Price of Excisabte Goods) Rutes, 2008,which -,
provided that highest of the RSP/MRP dectared on the goods during the previous

or succeeding months is to be taken for the purpose of assessment.

13.1 I find it is pertinent to examine the provisions contained in Section 4A of

the Act, which are reproduced as under:

. "Section 4A. Valuation of excisable goods with reference to retail sale price.-

(1) The Central Govemment may, by notification in the Offrcial Gazetle,

specify any goods, in relation lo which il is required. under the provisions of

the [Legal Metrology Act, 2009 (1 of 2010)] or the rules made thereunder or

under any other law for the time being in force, to declare on the package

thereof the retail sale price of such goods, to which the provisions of sub-

section (2) shall apply.

(2) Where the goods specified under sub-section (1) are excisable goods and

are chargeable to duty of excise with reference to value, then, notwithstanding

anything contained in section 4, such value shall be deemed to be the retail

sale price declared on such goods less such amount of abatement, if any, from

such retail sale price as the Central Govemment may allow by notifrcation in

the Official Gazette."

13.2 I find that in terms of the Legal Metrology Act, 2009, retail sate price is

required to be dectared on packages when sotd to retail customers. This would

mean that when goods are sold to customers, other than retail customers, tike

institutionat customers, the provisions of Legat Metrotogy Act, 2009 woutd not be
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13.3 On examining the present case in backdrop of above provisions, I find that

Appettant No. t has not produced any evidences that the goods were sotd to

retait customers. Further, as discussed above, Appettant No.1 had adopted such

a modus operandi that identity of buyers coutd not be ascertained during

investigation. Since, applicability of provisions contained in Legal Metrotogy Act,

2009 itsetf is not confirmed, it is not possibte to extend benefit of abatement

under Section 4A of the Act. Even if it is presumed that atl the goods sotd by

Appettant No.1 were to retail customers then also what was realized through

Shroff /Middtemen cannot be considered as MRP vatue for the reason that in

cases when goods are sold through deaters, reatized value would be less than

MRP vatue since dealer price is always less than MRP price.

13.4 As regards contention of Appettant No.1 that duty is to be determined as

per Section 4A(4) ot the Act read with Rute 4(i) of Centrat Excise (Determination

of Retait Sate Price of Excisabte Goods) RuLes, 2008, I find it is peirtinent to

examine the provisions of Rute 4 ibid, which are reproduced as under:

"RULE 4. Where a malufacturer removes the excisable goods specifibd

under sub-section (1) of section 4A ofthe Act, -

G) without declaring the retail sale price on the packages of such goods;

or

(b) by declaring the retail sale price, which is not the retail sale price as

required to be declared under the provisions of the Standards of Weights and

Measures Ac! 1976 (60 of 1976) or rules made thereunder or any other law
for the time being in force; or

(c) by declaring the retail sale price but obliterates the same after their
removal from the place of manufacture,

then, the retail sale price of such goods shall be ascertained in the following
manner, namely :-

(i) if the manufacturer has manufactured and removed identical goods, within
a period of one month, before or after removal of such goods, by declaring the
retail sale price, then, the said declared retail sale price shall be taken as the
retail sale price of such goods :

(ii) if the retail sale price cannot be ascertained in terms of clause (i), the retail
sale price of such goods shall be ascertained by conducting the enquiries in
the retail market where such goods have normally been sold at or about the
same time of the removal of such goods from the place of manufacture :

Provided that if more than one retail sale price is ascertained under clause (i)
or clause (ii), then, the highest of the retai I sale price, so ascertained, shall be
taken as the retail sale price ofall such goods."

.J3.5 I find that in the present case, the Appettant No. t has not demonstrated

as to'hdw their case is covered by any of the situation as envisaged under sub
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ctause (a), (b) or (c) of Ru[e 4 ibid. Hence, provisions of Ru[e 4(i) ibid is not

applicable in the present case.

13.6 ln view of above, ptea of Appettant No. 1 to assess the goods under

Section 4A of the Act cannot be accepted.

14, The Appettant has contended that atl the attegations are basetess and

totatty unsubstantiated, therefore, question of alteged suppression of facts etc.

atso does not arise. The Appetlant further contended that none of the situation

suppression of facts, willfuI mis-statement, fraud, cotlusion etc. as stated in

Section 11A(4) of the Central Excise Act, 1944 exists in the instant case but it is

alteged suppression of facts in the impugned order based on the general

allegation. I find that the Appettant No. 1 was found indulging in ctandestine

removal of goods and routed the cash through Shroff/Middtemen/Broker. The

modus operondi adopted by Appettant No. 1 was unearthed during investigation

carried out against them by DGCEI, Ahmedabad. Thus, this is a ctear case of

suppression of facts with intent to evade payment of duty. Considering the facts

of the case, I am of the opinion that the adjudicating authority was justified in

invoking extended period of limitation on the grounds of suppression of facts.

Since invocation of extended period of limitation on the grounds of suppression

of facts is uphetd, penalty under Section 11AC of the Act is mandatory, as has

been hetd by the Hon'ble Supreme Court in the case of Rajasthan Spinning &

Weaving Mitts reported as 2009 (238) E.L.T. 3 (S.C.), wherein it is hetd that when

there are ingredients for invoking extended period of limitation for demand of

duty, imposition of penalty under Section 11AC is mandatory. The ratio of the

said judgment appties to the facts of the present case. l, therefore, uphotd

penalty of Rs. 71,50,847l- imposed under Section 11AC of the Act.

15. Regarding penatty imposed upon Appettants No. 2 to 9 under Rute 26 of

the Rules, I find that the said Appettants were Partners of Appettant No. 'l and

were looking after day-to day affairs of Appettant No.1 and were the key persons

of Appettant No. 1 and were directty invotved in ctandestine removat of the

goods manufactured by Appettant No. 1 without payment of Centrat Excise duty

and without cover of centraL Excise lnvoices. They were found concerned in

ctandestine manufacture and remova[ of such goods and hence, they were

knowing and had reason to betieve that the said goods were liabte to

confiscation under the Act and the Rutes. l, therefore, find that imposition of

penaLty of Rs.2,0O,OO0/- each upon AppeLtants No.2 to 9 under Rute 26(1) of

es ls rect and legat.
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16. ln view of above, I uphotd the impugned order and reject the appeals of

Appettant Nos. 1 to 9.

qftds-dtfr anr E-S ft .rt 3Tffi m.r ftc-et{r sri-m ilt* t fuqr $rilr *r17.

17. The appeats fited by the Appettants are disposed off as bove.

s({iit€,

C)t s

frqlt s11[

elflr,,1 1.1 1;iff)

(AKHILE R)

Commissioner(Appeats)

To,
1. M/s. Sunora Ceramic lndustries,

Mahendranagar, NationaI Highway

8A,Kandta Road,

Morbi-363642.

nrqrl,

i-cs gi-" fttRF ffiq,
Arflr<, (*q iTqcrd BA,

sic-flr+g, ffi-363642

2. Shri Savjibhai Mohanbhai,

Partner, M/s. Sunora Ceramic

lndustries, Mahendranagar,NationaI
Highway SA,Kandta Road,

Morbi-363642.

trre-+ftr€+{qTrt,
r{r{fl-(R, N lfi-ir Rtft-{
ffiq, Alrflr<, tr$-q irs{r{t
sA, 6isdr ts, fr<ft-soeoaz

3. Shri Mayur Mansukhbhai Rangpariya,

Partner, M/s. Sunora Ceramic

lndustries, Mahendranagar,NationaI
Highway SA,Kandla Road,

Morbi-363642.

fr n-Xt r+gqE€ ffi{r,
qFfi-<r{, N g-i-<r frtft-.d

ffi-q, Aiffirrt, crfiq {r+qrti
ea,6isdrts, ffi-goe6az

4. Smt. Ansoben Mansukhbahi Patel

Partner, M/s. Sunora Ceramic
lndustries, Mahendranagar,NationaI
Highway SA,Kandta Road,

Morbi-363642.

,ffi'sitr}q q-+SqE€ct-{

!rr{fi-(r(, M g-i-qr RtR-6

ffiq, Air.rrR, ir$s {TqqFt

8A, siqfl t-s, ffi-eOa6+z

5. Shri Ranchhodbhai Rugnathbai Patet

Partner, M/s. Sunora Ceramic

lndustries, Mahendranagar, NationaI

Highway SA,Kandta Road,

Morbi-363642.

sftrur*srrtttrrq-e€ctfl
lrnft{rt, M {-i-tr RtR-{
ffiq, qtfirr, {r$s {rw{r.t
BA, siq€nts, ffi-363642

6. Shri Damjibhai Rugnathbhai Patel,

Partner, M/s. Sunora Ceramic

lndustries, Mahendranagar, NationaI

Highway 8A,Kandla Road,

Morbi-363642.

*ft <rr$:rr{ qrnsnrrt q}d,
q-r{fl-{R, M {-+cr fttftd
ts*u, Aiffiq-r, tr$-q iTqqFt

BA,qiqdrts, ffi-eogo+z

7. Smt. Katpanaben Nileshbhai Patel,
Partner, M/s. Sunora Ceramic
lndustries, Mahendranagar, NationaI
Highway 8A,Kandta Road,

Morbi-363642.

ffi stc-{r}{ fiiflTr{ ct-{,
rlFfl-{R, H {-+iT Rtft-6
ffiq, ctf,flr<, {r$q {Tsrrtt
an, +irqrts, ffi-363642

8. Smt. Jagrutiben Savjibhai Patel
Partner, M/s. Sunora Ceramic
lndustries, Mahendranagar,

. National Highway SA,Kandta Road,' Morbi-363642.

ffi- qFlftil{ er-q-ftffi q}d,

iljft<n, M {-+{r Rtfr6
r@q, Ak-flR, tr$q {rwcrlt
BA,{lsints, ffi-s0so+z

Bv R.P.A.D.
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9. Shri Rameshbhai Gangarambhai
Partner, M/s. Sunora Ceramic
lndustries, Mahendranagar,
National Highway 8A, Kandla

Road, Morbi-363642.

ft <terlrri riTRrqrr€,

rrFfkr{, tH-€ Ufril fttfufi
iffiq, Alrirr<, {r$-q {rwqFt
8A, sisqrte-, ffi-S0aO+Z

1) gq slrgffi,T< \r{ i-Er's-( \ni A"*'q sqr< EE6, {stm *e,Wrqr+r< fr
qnqrfrtgr

2 ) sEFr qTTm,T€g g+ t+r +< c4 kds e-.rn gw,<rwd-a qrgs.rqc, {rs+c fr
qnqqr+rf+r$t{r

:t etq-il 3{Ttfi, Tq g+ t<r +< tr"i ii*q secr( gq',r'r*e urgmrev,<rw#a *
qpaqq-6t.rffitq1

J \vgr,;6q1

:i
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